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Abstract

The vast majority of local government in New South Wales is responsible for ‘Water services’, namely water treatment and reticulation, sewerage reticulation and treatment and collection and transportation of stormwater - Councils are the respective ‘Utility Authorities’ for these ‘Water services’.  The Sydney metropolitan area, Wollongong, Shellharbour and Kiama councils are serviced by Sydney Water whilst Newcastle, and surrounding local government areas are serviced by the Hunter Water Corporation. 

The Local Government Act 1993 was introduced to ensure structural reform (akin to open heart surgery) of local government in this State.  The Roads Act 1993 was likewise introduced to govern the operations of Roads Authorities (primarily councils), with respect to provision and maintenance of roads.  Since the introduction of the aforesaid legislation councils have experienced serious problems gaining access onto private property, to construct and/or maintain its ‘Water services’ infrastructure.  The ‘Power of Entry’ provisions within this legislation is totally inadequate, namely councils are permitted to enter a premises to ‘inspect and investigate’ water infrastructure only.  Councils have entered into protracted and costly negotiations with owners of private property, to enable construction and/or maintenance of ‘water’ infrastructure to proceed.        
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1.0
introduction
Councils in New South Wales have experienced severe restrictions since 1993 with regard to access to its ‘Water services’ (water, sewerage systems and stormwater drainage) infrastructure, to carry out works of construction and/or maintenance.

These restrictions have been brought about, by the inadequate ‘Power of Entry’ provisions available to councils, to enter upon private property, where existing ‘Water services’ infrastructure is in-place.  These difficulties have been experienced since the Local Government Act 1993 became effective.

1.1
Local Government Act 1993 and Roads Act 1993

The provisions of the Local Government Act 1993 are very restrictive with respect to ‘Power of Entry’ provisions (Sections 191-201).  These provisions outline procedures with respect to “Inspections and Investigations” only.

Construction and/or maintenance of water supply, sewerage and inter-allotment drainage networks is governed by the provisions of the Act.  Accordingly councils have found it increasingly difficult to carry out works of construction and/or maintenance of ‘Water services’ infrastructure in an effective and efficient manner.  Instead they are being forced to acquire easements for their ‘Water service’ infrastructure, to enable these works to be undertaken.  This is a very costly process, for which the community ultimately pays.

The Roads Act 1993 is also very restrictive with respect to ‘Power of Entry’ provisions.  Sections 164-174 embrace the provisions and accompanying procedures that are similar to those of the Local Government Act 1993.

Whilst this Act enables a council to carry out drainage works on land adjoining a public road (Section 94), this relates only to “draining and protecting a public road”.  Stormwater drainage from existing development upstream is not provided for under this provision.

In summary neither the Local Government Act 1993, nor the Roads Act 1993 make provision for councils to enter private property to carry out construction and/or maintenance of ‘Water services’.

1.2
Power of Entry provisions – States and Territories of the Commonwealth of Australia

Government Departments in all States and Territories of Australia have ‘Power of Entry’ provisions, that enable the respective bodies to undertake works of construction and/or maintenance on private property.

Investigation revealed that Local Government in all States and Territories except New South Wales, have appropriate ‘Power of Entry’ provisions for construction and/or maintenance of their ‘Water services’.

1.3
Financial Consequences for Local Government in New South Wales

The estimated financial burden placed on local government in New South Wales to acquire easements over private property, where ‘Water services’ are in place, is estimated to be $1.275 Billion (for the 122 councils that provide Water and Sewer services).

Taking into account the remaining councils in Metropolitan Sydney, Newcastle and the Illawarra Region that construct and maintain stormwater drainage infrastructure, this figure would be well in excess of that figure.

1.4
Problems experienced by Councils – Case Studies

Since the operation of the Local Government Act 1993, local government has been forced to expend a considerable proportion of its limited resources on negotiation and acquisition of easements for ‘Water Service’ infrastructure.  This is as a direct consequence of the totally inadequate ‘Power of Entry’ provisions within the Local Government Act 1993 and Roads Act 1993.  These circumstances would not have arisen under the former Local Government Act (1919).

2.0
LOCAL GOVERNMENT (NEW SOUTH WALES) - 1993 TO DATE

2.1
Local Government Act 1993

On 1st July 1993 the Local Government Act 1993 became operative.  Section 7 defines the purposes of this Act which include the following:

· to provide the legal framework for an effective, efficient, environmentally responsible and open system of local government in New South Wales;

· to regulate the relationships between the people and bodies comprising the system of local government in New South Wales; and

· to give councils:

· the ability to provide goods, services and facilities, and to carry out activities, appropriate to the current and future needs of local communities and of the wider public; and

· the responsibility for administering some regulatory systems under this Act.

Section 23 outlines the ‘Supplementary, incidental and consequential functions’.  The table (*) accompanying that section outlines various functions including ‘Service Functions’ and ‘Ancillary Functions’.  Powers of entry and inspection are listed under Ancillary Functions.

2.1.1
Service Functions

Section 24 outlines ‘Provision of goods, services and facilities and carrying out of activities’.  This section enables councils to provide goods, services and facilities appropriate to the future needs of its local community and of the wider public.  The Introduction (*) to Section 24 lists a number of service functions a council is able to provide; these include ‘water, sewerage and drainage works and facilities’ and ‘stormwater drainage and flood prevention, protection and mitigation services and facilities’. (*)  Section 6 ‘Notes in the text’ is as follows:

Introduction to Chapters, notes, charts and diagrams are explanatory notes and do not form part of this Act.  They are provided to assist understanding of the legislation.

Sections 23 and 24, with respect to ‘Functions’ bind local government.

2.1.2
Water Supply, Sewerage and Stormwater Drainage Works and Facilities

Chapter 6 of the Local Government Act 1993 at Division 2 of Part 3 (Sections 56-63), outline the responsibilities of councils with regard to works of water supply, sewerage and stormwater drainage, where the Minister for Land and Water Conservation is involved in some way.  Essentially these provisions relate to:

· Construction of dams, water supply treatment systems and reticulation networks, sewage treatment systems and reticulation networks and flood retarding basins; 

· Ministerial directions with respect to proper safety, maintenance and working of dams, water treatment works and sewage treatment works; and

· Ministerial directions to councils to take measures with respect to the above mentioned works if the Minister “is of the opinion that an ‘emergency’ exists that constitutes a threat to public health or public safety, or that is causing or is likely to cause damage to property”.

It is clear that this legislation does not offer councils any ‘Powers of Entry’ in general terms.  It is however a reality that S.57 is available to councils to request the Minister for Land and Water Conservation to construct any of the above mentioned major works.  It is most unlikely that the Minister would facilitate the construction of minor works i.e. the majority of water, sewerage and drainage works undertaken by a council.

Section 191-201 of the Local Government Act 1993 embrace the following aspects:

· ‘Power of Entry’;

· ‘Inspections and investigations’;

· ‘Notice of entry’;

· ‘Use of force’;

· ‘Notification of use of force or urgent entry’;

· ‘Care to be taken’;

· ‘Recovery of cost of entry and inspection’;

· ‘Compensation’;

· ‘Authority to enter premises’;

· ‘In what circumstances can entry be made to a residence’; and

· ‘Search of warrants’.

Section 191 – ‘Power of Entry’ enables a council employee (or other person) to enter any premises in the exercising of a council’s ‘functions’. This Section refers to the ‘Functions of council’ in general terms only. 

Section 192 –details the specific purposes for which a person may enter premises as follows:

“192.
Inspections and investigations
For the purpose of enabling a council to exercise its functions, a person authorised to enter premises under this Part may: 

(a) inspect the premises and any food, vehicle, article, matter or thing on the premises, and

(b) for the purpose of an inspection:

(i) open any ground and remove any flooring and take such measures as may be necessary to ascertain the character and condition of the premises and of any pipe, sewer, drain, wire or fitting, and

 (ii) require the opening, cutting into or pulling down of any work if the person authorised has reason to believe or suspect that anything on the premises has been done in contravention of this Act or the regulations, and

 (c) take measurements, make surveys and take levels and, for those purposes, dig trenches, break up the soil and set up any posts, stakes or marks, and

 (d) require any person at those premises to answer questions or otherwise furnish information in relation to the matter the subject of the inspection or investigation, and

(e) examine and test any meter, and

(f) measure a supply of water, and

(g) take samples or photographs in connection with any inspection”.

Note:
Where there are two provisions in a Statute, one ‘general’ in character and one ‘specific’ limiting the generality of the first provision, then the ‘specific’ overrides the ‘general’.

Consequently Section 192 being ‘specific’ in character overrides Section 191, which is ‘general’ in character.

Clearly local government in New South Wales has no power to enter any premises for purposes other than inspections and investigations.

2.2
Local Government (Water Services) Regulation 1999

This regulation became operative on 1st September 1999 replacing the previous regulation namely, the ‘Local Government (Water, Sewerage and Drainage) Regulation 1993’.

This regulation contains ‘General provisions’, ‘Functions of councils’ and ‘General requirements relating to water supply, sewerage and stormwater drainage’.

Clause 12 is as follows:

“12.
Inspection of pipes and drains and measurement of water and sewage
(1) The council may, at any reasonable time:

(a) inspect any service pipe connected to a water main, and

(b) inspect any drain connected to a sewer main, and

(c) install meters or other devices for measuring the quantity of water supplied to, or the quantity of sewage discharged from, premises, and

(d) measure the quantity of water supplied to, or the quantity of sewage discharged from, premises.

(2) The occupier of the relevant premises must provide to the council such information as it requires to enable it to estimate the quantity of water actually supplied to, or the quantity of sewage actually discharged from, the premises”.

2.3
Roads Act 1993

On 1st July 1993 the Roads Act 1991 became operative.

Section 3 defines the objects of the Act that include the following:

· to provide for the declaration of the RTA and other public authorities as roads authorities for both classified and unclassified roads; and

· to confer certain functions (in particular, the function of carrying out road work) on the RTA and on other roads authorities; and

· to provide for the distribution of the functions conferred by this Act between the RTA and other roads authorities.

2.3.1
Road Drainage

Under the provisions of section 94 of the Roads Act 1993, a council can undertake a drainage work on land adjoining a public road for the purposes of draining or protecting a public road.  Compensation may be payable.

Section 94 includes the following provisions:

· “A road authority may, for the purpose of draining or protecting a public road, carry out drainage work in or on any land in the vicinity of the road.

· The road authority must pay compensation to the owner of the land for any loss or damage arising from the exercise of any power under this section”.

2.3.2
Entry to Land and Other Powers

Sections 164 to 174 outlines councils powers and responsibilities with respect to gaining access to private property.

3.0
Water Management Act 2000

By enactment of this legislation the N.S.W. State Government has by its actions shown that it is prepared to embrace appropriate ‘Power of Entry’ provisions for Water Supply Authorities, the Department of Land and Water Conservation, other State Authorities and/or Agencies, but not local government councils.  This Act reflects the State Government’s present attitude and position with respect to private property rights.

4.0
LAND ACQUISITION (JUST TERMS COMPENSATION) ACT 1991

Section 3 of the Act outlines the objects of the Act which include the following:

· To guarantee that, when land affected by a proposal for acquisition by an authority of the State is eventually acquired, the amount of compensation will be not less than the market value of the land (unaffected by the proposal) at the date of acquisition; and 

· To ensure compensation on just terms for the owners of land that is acquired by an authority of the State when the land is not available for public sale.

Historically councils in NSW have obtained easements over private property in a considerable number of circumstances where existing pipes or tunnels convey water, sewage or stormwater drainage.  Essentially this is the case for almost all rising/pumping mains for water supply and sewerage systems and the majority of stormwater drainage systems that are in place.

Historically councils obtained drainage easements by way of negotiation with property owners under the provisions of the Local Government Act 1919, whereby some form of compensation was paid.  Almost all gravity reticulation mains in place for the collection of sewage are not subject to easements.  

Since 1993 councils have continued to obtain easements for rising/pumping mains for water and sewer mains, by way of negotiation with property owners.  The Land Acquisition (Just Terms) Compensation Act 1991 has facilitated this process.  

Section 62 of this Act outlines the provisions with respect to acquisition of an ‘easement’ or the ‘right to use land’ for installation and maintenance of pipes, conduits, tunnels, canals, stormwater drainage channels, providing for the conveyance of water, stormwater and sewage. 

Subclause (1) enables a council to obtain (by compulsory acquisition methods) an ‘easement’ or ‘right to use land’ under the surface, for the construction and maintenance of works including a tunnel, pipe or conduit.  “Compensation is not payable except for actual damage done in the construction of the work or caused by the work.”
Subclause (2) enables a council to compulsory acquire land under the surface for the construction of a tunnel.  “Compensation is not payable unless:

(a) the surface of the overlying soil is disturbed; or

(b) the support of that surface is destroyed or injuriously affected by the construction of the tunnel”.

Subclause (3) outlines the obligations of a council that has acquired land for an ‘easement’ or ‘right’ to use the surface of any land for the construction and maintenance of works including canals, drainage, stormwater channels, electrical cables, openings or ventilators.

This ‘easement’ or ‘right’ includes the power to enter the land (from time to time) for the purpose of inspection and for carrying out of any additions, renewals or repairs.  In this case compensation is payable.  

The provisions of Subclause 3 for two reasons will almost certainly govern the operations of councils, namely:

1.
Inspection pits of some kind will be attached to the infrastructure in place under the surface of the land and will need to be accessed from time to time for maintenance purposes, namely where:

(a)
inspection pits (manholes) are located within private property, where sewerage (gravity or pumping) mains are in place;

(b)
pump facilities, stop valves or hydrants are located within private property, where water (gravity or pumping) mains are in place; and

(c)
inlet or junction pits positioned within selected properties, where stormwater drainage pipes are in place.

2.
Councils will need to access private properties where infrastructure is in place to carry out additions, renewals or repairs.

It is both reasonable and responsible to assume that maintenance of relevant engineering infrastructure will be required from time to time, namely water mains, sewerage mains or stormwater pipes/channels/viaducts and associated structures.

Whilst there is no provision within the Act for a landowner to challenge (in the Land and Environment Court of NSW) the acquisition of land, there is a right to object to the amount of compensation being offered by a road authority.

In accordance with the provisions of Section 187 of the Local Government Act 1993, the Minister for Local Government must approve of the issue of a ‘proposed acquisition notice’ to acquire land under the Land Acquisition (Just Terms Compensation) Act 1991.

In accordance with the provisions of Section 178 of the Roads Act 1993, the Minister for Roads must approve of the issue of a ‘proposed acquisition notice’ to acquire land under the Land Acquisition (Just Terms Compensation) Act 1991.

5.0
PROTECTION OF THE ENVIRONMENT OPERATIONS ACT 1997

Councils are a ‘Public Authority’ and therefore a ‘Regulatory Authority’ under the provisions of the Protection of the Environment Operations Act 1997.  Accordingly they are given responsibilities (and the appropriate powers) to protect the environment from any form of pollution.
Councils are confronted with the task of cleaning-up sewage overflows from sewerage pipe networks from time-to-time, due to either excess storm water drainage flows, or blocked or broken sewerage mains within private property.

The Protection of the Environment Operations Act 1997 embraces provisions to control environmental pollution by individuals and public authorities to issue Environment Protection Notices (Clean-up notices).

Section 92 of the Protection of the Environment Operations Act 1997 includes provisions relating to:

(a)
Directions to public authorities to take clean-up action issued by the Environment Protection Authority (EPA); and

(b)
Voluntary ‘clean-up’ action by public authorities.

If a public authority is either directed by the EPA or voluntarily takes action to ‘clean-up’ a site where a ‘pollution incident’ has occurred it is given the power to take that action. 

Section 111 of the Protection of the Environment Operations Act 1997 includes ‘Power to enter land’ provisions for the purpose of cleaning-up a ‘pollution incident’ as required.

‘Pollution incident’ for the purposes of the Act is defined within the Dictionary to the Act and means:

“An incident or set of circumstances during or as a consequence of which there is, has been or is likely to be a leak, spill or other escape of a substance, as a result of which pollution has occurred, is occurring or is likely to occur. It includes an incident or set of circumstances in which waste has been placed or disposed of on premises unlawfully, but it does not include an incident or set of circumstances involving only the emission of any noise or odour.”

‘Pollution’ for the purposes of the Act is defined within the Dictionary to the Act and means:

(a) water pollution; or

(b) air pollution; or

(c) noise pollution; or

(d) land pollution”.

Councils have both a responsibility and obligation to clean-up sewage overflows.  In this process it will be necessary to enter land (private property) to do so.  The Protection of the Environment Operations Act 1997 requires this and accordingly has ensured that councils have the appropriate ‘Power of Entry’.  

5.1
Regulatory Authority and Authorised Officers

The Protection of the Environment Operations Act 1997 (Sections 187-189) sets out the procedures for appointment of Authorised Officers and their responsibilities and method of identification. 

Whilst these provisions relate to the general role of a council in its environmental protection and therefore regulatory role of industry and the wider community with respect to air, water and noise aspects, they clearly facilitate the operations of a council when attending to a clean-up of sewage overflows.   

It would be both appropriate and necessary for councils to appoint selected staff engaged to clean-up sewage overflows from time to time, as ‘Authorised Officers’ under the provisions of the Protection of the Environment Operations Act 1997  

6.0
RESPONSIBILITY AND ACCOUNTABILITY without THE POWER TO ACT  

6.1
N.S.W. Local Government and other States of Australia – ‘Power of Entry’.

Local government is responsible and accountable for the delivery of goods and services to the wider community in an effective and efficient manner.  Delivery of ‘water’ services is a major part of the operations of local government and involves the expenditure of substantial funds.

A considerable proportion of ‘Water services’ infrastructure under the control of local government is situated within private property, most of it being constructed pursuant to the provisions of the Local Government Act 1919.  Under that Act councils were able to construct and maintain this infrastructure in their capacity as a ‘Constructing Authority’ under the provisions of Section 80 of the Public Works Act 1912.  

The Local Government Act 1993 and Roads Act 1993 became effective on 1 July 1993 and since that time local government has been constrained with respect to construction and maintenance of ‘Water services’ infrastructure on private land.  ‘Power of Entry’ provisions within both Acts allow access for ‘inspection and investigation’ purposes only, subject to an appropriate set of procedures.

Local government in New South Wales, is the only level of government in the Commonwealth Australia, that do not have adequate ‘Power to enter on to land’ (Private property) to undertake works of construction or maintenance of ‘water’ infrastructure, unless easements have previously been acquired for the relevant purpose.    

Precious financial resources are expended on the drawn-out process of negotiating and acquiring easements over private property, to enable councils to gain access to ‘water’ infrastructure for which they are responsible, which in most cases is placed beneath the surface of the land on private property. 

Local government councils in New South Wales are disadvantaged compared with other States in the Commonwealth of Australia, with respect to performing its legislated functions for ‘Water services’.  The residents and ratepayers of councils in this State are burdened with substantial financial imposts, as those authorities perform their legislated functions.

6.2
‘Procedures to be followed by  Local Government Officers - Construction and Maintenance Works – Water Services’ 

To assist councils in their ‘Water services’ construction and maintenance functions, a set of procedures to be followed by local government officers for construction and maintenance works of ‘Water services’ has been prepared for a number of circumstances (Scenarios). These procedures are contained within the publication ‘Report on Access Provisions for Local Government Water Services (Power of Entry)’ for the NSW Local Government Water Industry Directorate 2001.  These scenarios have been prepared to ensure council officers comply with the provisions of Legislation in place at present.

Council officers will need to comply with each and every step listed in these scenarios to ensure that the issue of ‘Natural Justice’ is appropriately addressed, as well as ensuring council’s are not joined in costly litigation.

A total of 8 ‘construction’, ‘maintenance’ and ‘sewage clean-up’ scenarios are embraced within the above mentioned publication.

7.0
CONCLUSION

Since the introduction of the Local Government Act 1993 and Roads Act 1993, councils in New South Wales have carried out their functions with respect to construction and maintenance of ‘water’ services under extremely restrictive legislative provisions embraced within those Acts.  ‘Water services’ infrastructure located within private property placed legally under the provisions of the Local Government Act 1919, cannot be properly maintained by councils under the ‘Power of Entry’ provisions within the current Act.  This situation will result in deterioration of these ‘water service’ assets and subsequent failure of the systems/networks.

A thorough investigation was undertaken of existing legislation throughout the Commonwealth of Australia, with respect to ‘Power of Entry’ provisions.  Government Departments/Authorities in all States and Local Government Authorities in all States excepting New South Wales, have appropriate ‘Power of Entry’ provisions within legislation they function under.

Local government in New South Wales does not have appropriate ‘Powers of entry on to land’ (private property), to enable it to carry out its Service functions (Chapter 6 - Local Government Act 1993) of construction and maintenance of ‘Water services’ infrastructure.   

All Departments or Agencies of the NSW State Government however, operate under legislation that incorporates appropriate and workable ‘Power of Entry’ provisions, that enables their officers (or representatives) to undertake a work of construction or maintenance, of infrastructure.  Examples of this legislation are:

· Public Works Act 1912;

· Protection of the Environment Operations Act 1997; and

· Water Management Act 2000.

Other significant legislation containing appropriate ‘Power of Entry’ provisions include the following:

· Sydney Water Act 1994

· Hunter Water Act 1991

At present councils are being prevented from entering land (private property) to maintain ‘Water services’ infrastructure, regardless of the fact that it was legally placed by a council in accordance with the provisions of the Local Government Act 1919, namely Section 383.  This section gave councils the ‘Power of a Constructing Authority’ under the Public Works Act 1912.

At present the major concern, is the on-going need to access existing ‘water service’ infrastructure (provided under the former Local Government Act 1919) for maintenance purposes.

It is a matter of the utmost urgency that Local Government acting on a united front must make representations (lobby) to the State Government and the State Opposition, seeking changes to both the Local Government Act 1993 and Roads Act 1993.  Appropriate ‘Powers of Entry’ provisions enabling NSW councils to effectively provide and maintain ‘water service’ infrastructure must be reinstated within the Legislation that governs its operations.

The present situation is one that leaves local government without adequate powers to maintain the ‘water service’ infrastructure, for which it is legally responsible.  The State Government rightly expects local government to operate in an ‘efficient’ and ‘effective’ manner, however has ensured that it suffers a harsh and unnecessary financial burden.  Local government has become ‘bogged-down’ in a bureaucratic quagmire due to this inappropriate legislation.  

The funds that have been and will continue to be expended in the future by local government on acquisition of easements, not required under the former Local Government Act, are beyond the financial capacity of local government.  This cost impost is and will continue to be as a direct result of ‘flawed’ legislation, namely the Local Government Act 1993 and the Roads Act 1993.

7.1
The present position

The Water Directorate’s efforts to have appropriate ‘Powers of Entry’ reinstated in the Local Government Act appear to be getting some positive interim results.  The Water Directorate has been advised that the recommendations in the “Report on Access Provisions for Local Government ‘Water services’ (Power of Entry). 2001” have been agreed to by the Department of Local Government and approved by the Minister for Local Government. The reinstatement process now requires Cabinet approval and thence Parliamentary approval.  It is understood that a Bill to amend the Local Government Act 1993, is to be considered in the current sitting of State Parliament.
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