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Abstract

Council staff involved with building and land development mostly operate with the Environmental Planning and Assessment Act 1979 ( hereafter referred to as the E P & A Act), The Roads Act 1993 (hereafter referred to as Roads Act) and the Local Government Act 1993.

Up until 1997 Council staff managed all approvals delegated by those Acts   except for the  NSW Roads and Traffic Authority (hereafter referred to as the RTA) who is the Concurrence Authority under the Roads Act for classified main roads in NSW.

In 1997 the E P & A Act was amended to permit private certification for the building inspection and certification component of the E P & A Act and specified a framework of integrated development that was supposed to incorporate Roads Act and other referral authority state  Acts. 

Matching changes to the Roads Act were not included in Section 138 of the Roads Act . A clause in that Section excludes other Acts unless specified in those Acts.   Section 138 of the Roads Act does exclude the E P & A Act . As a Concurrence Authority for main roads  the RTA responds to all E P & A Act referrals by excluding the powers of the E P & A Act and  defers to the Roads Act for all permits.

On the 8th December 2000 a meeting was held at Liverpool City Council. Attendees included neighbouring Council subdivision engineers, Department of Urban Affairs and Planning ( DUAP ) officers, Roads and Traffic Authority traffic and legal people, private certifiers and surveyors, service authority representatives, and others in the development industry. The meeting discussed general problems that are occurring as a consequence of legislative change that has deregulated activities that affect Councils road asset and/ or affect  individual “victim” ratepayers.

This paper discusses issues raised at the meeting and subsequent follow up matters from the meeting.
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The Creation of Private Building Certifiers in 1997.

 Prior to 1997 Council’s  inspecting  and planning staff managed development sites with the collective powers delegated by the EP & A Act, the Roads Act and the Local Government Act. It was simply a case of gaining or giving “ Council Approval” for the site activities. The exact power used for an approval and the reason for procedures were in many cases not known by the staff giving the approvals.

After 1997 many of the Council building inspectors became private building certifiers. They took to their private practice  many of  the habits and practices from their Council employment. Up until recently many private certifiers were approving driveway construction in the road reserve  via their structural engineers. It was taken for granted that stormwater discharge pipe to the kerb was a building inspectors function, and thus drainage works in the road  reserve was an EP & A Act function .It was thought by the private certifier that  they could approve the works via their consulting drainage consultant or under their own certification. Likewise  pipe connections  for discharge to Councils stormwater system in easements in neighbouring land were being approved without reference to Council. Traffic Control Plans were in the opinion of the PCA the responsibility of others mainly the builder and are another source of difficulty for Councils.

The reality is that a separate  Section 138 Roads Act Permit to Carry Out works is necessary to be gained  by the builder from the Council for all works  and traffic plans outside the boundary of the development site. Section 138 of the Roads Act applies for any works in the road reserve and Section 68 of the Local Government Act applies for works in Council easements in private land.

The Role of the Private Building Certifier. ( PCA ) and Council.

Under the present wording in the EP & A Act the  PCA’s can limit their site involvement by utilising other professionals such as Structural and Drainage Engineer’s to do the required site inspections and certifications. Any development consent breach is  a  regulatory matter for Council to be concerned with. 

When the PCA has issued the building permit or Construction Certificate as it is now known the PCA  is required to submit the permit, plans and specifications to the local Council for file archiving. The Council is reluctant to inspect the archived file (for many reasons, one being legal liability) unless concerns are raised by others regarding possible breaches of Development Consent (DA).   Enforcement of DA consents is a responsibility delegation of the EP & A Act reserved for the Council only.

In this new post 1997 system an essential element has been removed. The building site is only being monitored for technical compliance with the EP & A Act and the Building Code of Australia ( BCA ).  The site is not being monitored for regulatory compliance under the EP & A Act. The adjacent road reserve is not being monitored for damage, safety, traffic and other matters. The site  is not being monitored  for siltation control , dust suppression,  noise , access to private neighbouring  drainage piping, and fill protection of neighbouring land under the Local Government Act, plus other state statute and service authority issues are being left for the developer/ builder to manage. This is great for the developer but very undesirable for the general community and the service authorities.

The Role of the Private Certifier ( Subdivisions)

A private subdivisions certifier accredited under the EP & A Act  by the Institution of Engineers can issue Construction Certificates and certification of roadworks in private land the subject of road dedication at the linen release. A statutory 10 year insurance policy applies for roadworks constructed for Council ownership.  

The private subdivisions certifier cannot however certify works in existing road reserves, in many cases roadworks fronting the land being subdivided. The Roads Act does not provide for private certification and more importantly the 10 year insurance policy does not apply for works in the existing Council road.

The Role of Accredited Service Providers 

Many of the services such as gas, water, underground power, overhead power, pay TV, telephony cabling, and information technology cabling are being installed  by Accredited Service Providers ( the ACP ).

The land owner/ developer can order the services of the ACP direct. The works provided don’t become exempt from Section 138 of the Roads Act until they become part of the Network Providers ( AGL, Integral Energy, Sydney Water etc) assets. Many or most of the private operators now working on providing services in the road reserve should be gaining a Council permit. Most are not.

The proliferation of people accredited to install services in the road reserve is now so extensive, that Telstra is finding it difficult to identify and find persons who accidentally dig up their fibre optic cables. I have been advised that 9 out of 10 offenders leave the scene of the cable breach and cannot be identified for cost recovery.

In contrast Councils are having difficulty in getting proper  road  restoration notification from Telstra  employed service providers .

The gentleman’s arrangements of  the Streets Opening Conference are being made redundant by the privatising of access to the road reserve by Accredited Service Providers.

The RTA and the EP & A Act.

Under the referral arrangements in the EP & A Act, the RTA has to be notified of all developments adjacent to classified main roads. Referral authorities  such as the RTA are responsible for defending their own nominated conditions requested to be included in the DA consent.

The RTA has a policy in responses where it only provides consent responses via a Roads Act permit. The RTA will provide advice to Council for the developer for the EP & A Act DA consent, however the final permit must be a Roads Act approval.

The DA plans will change during the application process due to public  and Council officer consultation.  The time period of a DA can extend from 3 to 6 years depending on the Council. The RTA prefer to deal with  Roads Act permits at the end of the EP & A Act process thus this is one of the reasons for their Roads Act only policy.

Future changes to the EP & A Act.

At the meeting at Liverpool last December, the Department of Planning representatives indicated that they would be initiating changes to the EP & A Act to force the private building certifiers to be more proactive in regulatory control preliminaries on the building sites. Any final enforcement  legal action would still need to be provided by Council, however preliminary site and statutory  discipline would be required by the  private PCA to the owner and/or  builder.

The other area of change being considered by the Department is 2 stage DA’s to allow concept plans to be approved at the 1st Stage of the DA.

 Because the Construction Certificates can be privately certified Councils are increasingly requiring Construction Certificate standard plans at the DA stage which disadvantages those owners that just wish to on sell the development concept to builder/ developers as a DA approval. The purchasing builder could then work up the details as a Stage 2 DA.

Any 2 stage DA process in which the second stage is almost a Construction Certificate will I hope recognise adequately the need for an increased fee structure for the engineering plan checking.

The Department of Urban Affairs and Planning intends to shortly issue a discussion paper canvassing proposals for change to the EP & A Act.

Section 611 of the Local Government Act.

The recent successful Federal Court case regarding the legitimacy of Section 611 Local Government Act charges for telecommunication cables in Council road land raises the need for comprehensive GPS mapping and data base systems for locating and identifying cables and their commercial value for a new rate income system.

Many  Councils are holding their breath for the soon to be handed down High Court appeal judgement. 

If the appeal is successful in favour of local government, it is possible that this new source of income can be used for better integrated on the job road asset management and control enforcement.

Conclusion.

It would be a mistake for Councils to sit back and wait for the changes to the EP & A Act to be a panacea to the problems being offloaded onto Councils by private certification.

Council’s greatest asset or liability ( depending on your degree of cynicism) is its public road and parks land. It is important that each Council takes a proactive role in controlling and policing those assets from the ravages of private persons.  

These road and park assets are under increasing attack from an increasing number of private persons who have gained a degree of licence to dig up or by absence from field inspections by Council officers, dump polluted fill on those assets. People try to get away with inappropriate actions that damage Councils assets where it can save them money with a minimal risk of getting caught.

Uniformed rangers with dual technical inspection roles should be given Section 138  SEINS  on the spot enforcement  powers to patrol the  road and park network with directions to take an interest in any person or service gangs that are doing work in the road or park reserves. The bona fides of those persons should be checked  and whether a Council permit is required for the works.

Councils need to set up a sophisticated Section 138 Roads Act Permit system that networks with the EP & A Act application system. Such a system would replace the existing road opening permit system.

Resourcing of the permit, permit enforcement and associated GPS mapping and data base system would integrate with the existing restoration management already in place in most Councils.  Additional funding should be provided from the new 611 charges.  There is a mutual benefit for 611 charge income for the proactive monitoring of field activities. The better the information the higher the income.

Many City Councils have flattened their management structures and thus created a fragmented control and responsibility for the road and parks networks. A return to a City Engineer structure would help coordinate the control of my recommended “ save the roads and collect the money program”.

Conclusion Footnote.

The opinions expressed in this paper are my own and not necessarily those of the organization I work for.

